


























Case 5:12-cv-01464 Document 67-4 Filed 02/04/13 Page 2 of 2 PagelD #: 1138 

47CSR30 

§47-30-S. Conditions Applicable To All Permits. 

The following conditions apply to all WV /NPDES permits. All conditions shall be incorporated into 
the WV INPDES permits either expressly or by reference. If incorporated by reference, a specific citation 
to this rule must be given in the permit. 

5.1. Duty to Comply; Penalties. 

5.1.a. The permittee must comply with all conditions of a WV/NPDES permit. Permit 
noncompliance constitutes a violation of the CW A and Article 11 and is grounds for enforcement action, 
WV/NPDES permit modification, suspension or revocation, or for denial of a WV/NPDES permit 
reissuance application. 

5.1.b. The pennittee shall comply with all effluent standards or prohibitions established under 
CWA Section 307(a) for toxic pollutants within the time provided in the regulations that establish these 
standards or prohibitions, even if the permit has not yet been modified to incorporate the requirement. 

5.1.c. The Clean Water Act and Article 11 provide that any person who violates a permit 
condition implementing CWA Sections 301, 304 306, 307, 308, 318 or 405 or any provision of a 
WV/NPDES permit or any rule or regulation promulgated under Article 11 is subject to a civil penalty not 
to exceed twenty-five thousand dollars ($25,000) per day of such violation. Any person who willfully or 
negligently violates permit conditions implementing CWA Sections 301, 302, 306, 307 or 308 or any 
provision of Article 11 or a WV /NPDES permit is subject to a fine of not less than two thousand five 
hundred dollars ($2,500) per day of violation nor more than twenty-five thousand dollars ($25,000) per 
day of violation or by imprisonment for not more than one (1) year or both. 

5.1.d. Any person who falsifies, tampers with or knowingly renders inaccurate any monitoring 
device or method required to be maintained under a WV /NPDES permit shall, upon conviction, be 
punished by a fine of not less than one thousand dollars ($1,000) nor more than ten thousand dollars 
($10,000) per violation or by imprisonment for not more than six (6) months per violation or both. 

5.1.e. The Clean Water Act and Article 11 provide that any person who knowingly makes any 
false statement, representation or certification in any record or other document submitted or required to be 
maintained under this permit, including monitoring reports or reports of compliance or noncompliance, 
shall, upon conviction, be punished by a fine of not Jess than one thousand dollars ($1,000) nor more than 
ten thousand dollars ($10,000) per violation or by imprisonment for not more than six (6) months per 
violation or by both. 

5.1.f. The discharge or discharges covered by a WV /NPDES permit are to be of such quality so 
as not to cause violation of applicable water quality standards promulgated by 47 C.S.R. 2. Further, any 
activities covered under a WV /NPDES permit shall not lead to pollution of the groundwater of the State 
as a result of the disposal or discharge of such wastes covered herein. However. as provided by seeti9ft 
subdivision 3.4.a. of this rule. except for any toxic effluent standards and prohjbjtions imoosed under 
CW A Section 307 for toxic pollutants injurious to human health. compliance with a pennit during its tenn 
constitutes compliance for purposes of enforcement with CWA Sections 30 I. 302. 306. 307. 318. 403. 
and 405 and Article 11 . 

5.1.g. Nothing in subsection 5.1. of this rule shall be construed to limit or prohibit any other 
authority the Secretary er Oireeter may have under Article 3 or Article 11 of Chapter 22 the 
Virginia Code or to relieve the pennittee from any responsibilities, liabilities or penalties for not 
complying with 47 C.S.R. 2 and 47 C.S.R. 11. 
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UNrrEDSTATESENVIRONMENTALPROTECTIONAGENCY 
REGION Ill 

1650 Arch Street 
Phlladelphla, Pennsylvania 19103-2029 

JUL 0 3 211'Z 

Mr. Scott G. Mandirola, Director 
Division of Water and Waste Management 
West Virginia Department of Environmental Protection 
601 57t11 Street SE 
Charleston, West Virginia 25304 

Re: Senate Bill 615 

Dear ~dirola: 
I am writing regarding recently enacted West Virginia Senate Bill 615 (88615), which 

amends and re-enacts Section 22-11-6 of the Code of West Virginia to add the following 
language as subsection (2): 

(2) Notwithstanding any rule or permit condition to the con1rary, and except for any 
standard imposed under section 307 of the federal Water Pollution Control Act for a toxic 
pollutant injurious to human health, compliance with a permit issued pursuant to this 
article shall be deemed compliance for purposes of both this article and sections 301, 302, 
306, 307 and 403 of the federal Water Pollution Control Act Nothing in this section, 
however, prevents the secretary from modifying, reissuing or revoking a pennit during its 
term. The provisions of this section addressing compliance with a pcnnit are intended to 
apply to all existing and future discharges and permits without the need for permit 
modifications. However, should any such modification be necessary under the terms of 
this article, then the secretary shall immediately commence the process to effect such 
modifications; 

The language of 88615 appears to overlap, albeit not in its entirety, with Section 402(k) 
of the Clean Water Act (33 U.S.C. § 1342(k)), which states in relevant part: 

Compliance with a·pennit issued pursuant to this section shall be deemed compliance, 
for purpo~ of sections ! 31 ~· and 1365 of this title, with sections 1311, 1312, 1316, 
131 T,-Stid 1343 of thiS title, excqft any standard imposed under section 1317 of this title 
for a toxic pollutant injurious to human health. 

In addition, the language ofSB615 also appears to overlap with West Virginia Code of 
State Rules (CSR)§ 47-10-3.4.a, which states in relevant part: 

• EXHIBIT 
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Except for any toxic eflluent standards and prohibitions imposed by §307 of the CWA, 
compliance with a permit during its term constitutes compliance for purposes of 
enforcement under § §301, 302, 306, 307, 318, 403 and 405 of the CW A. In addition, 
one who is in compliance with the terms and conditions of a permit shall not be subject 
to criminal prosecution under W. Va. Code §22-11-19 for pollution recognized and 
authorized by such permit. However, a pennit may be revok~ suspended, revoked and 
reissued or modified during its term for cause as set forth in section 9 of this rule. 

SB615 may constitute a revision to West V~'s authorized National Pollutant 
Discharge Elimination System (NPDES) program. See 40 C.F .R. § 123 .62. In order to assist 
the U.S. Environmental Protection Agency Region DI (EPA or Agency) in determining whether 
SB615 revises the West Virginia NPDES program, the EPA requests, consistent with 40 C.F.R. 
§ 123.62(d), that the West Virginia Department of Environmental Protection (WVDEP) 
provide to the Agency an Attorney General's statement setting forth how SB6 l 5 will be 
interpreted and implemented, and a statement from WVDEP's enforcement program as to its 
interpretation ofSB615. 

-... 
With respect to the West Virginia Attorney General's Statement, EPA specifib;uy · 

requests that you provide the West Virginia Attorney General's opinion as to whether the scope 
of the discharge authorization and shield provided by SB615 is intended to be co-extensive 
with or broader than that provided by 33 U.S.C. § 1342(k). As you know, consistent with 33 
U.S.C. § 1370, authorized State NPDES programs may not be less stringent than the Clean 
Water Act. For your information, I am enclosing a copy of the EPA's 1995 Revised Policy 
Statement on Scope of Discharge Authorization and Shield Associated with NPDES Permits. 
In additio~ the EPA requests that the West Virginia Attorney General's statement address in 
particular the phrase "shall be deemed compliance for purposes of both this article and sections 
301, 302, 306, 307 and 403 of the federal Water Pollution Control Act," in recognition that 
state legislation may not alter the scope of federal law. The statement from the West Virginia 
Attorney General also should address the meaning and implementation of the phrase 
·~otwithstanding any rule or permit condition to the contrary:• in light of the remainder of 
SB615, specifically with reference to the phrase "compliance with a permit." 

Thank you for your assistance. If you have any questions or would like to discuss this 
matter further, please feel free to contact me at (215) 814-5422 or Evelyn MacKnight, Chief, 
NPDES Permits Branch, at (215) 814-5717. 

Enclosure 

..__.Jca.<~ Director 
Water Protection Division 
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 
REGION Ill 

1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 

By Electronic Mail & First Class Mail 
Derek 0. Teaney 
J. Michael Becher 
Joseph M. Lovett 
Appalachian Mowitain Advocates 
P.O. Box 507 
Lewisburg, WV 24901 

April 12, 2013 

RE: 60-Day Notice of Intent to File Citizen Suit(s) Under Clean Water Act 
Section 505(a)(2) For EPA's Failure to Act on West Virginia's Legislative 
Revisions to its NPDES Program 

Dear Sirs: 

The U.S. Environmental Protection Agency Region III (EPA) is in receipt of the above­
referenced Notice of Intent dated February l, 2013. EPA is aware that the 60 day period has 
expired. As a courtesy, enclosed please find a copy of the most recent correspondence related to 
the subject matter of the Notice of Intent. 

Please feel free to contact me at (215) 814-2682 if you have any questions. 

Enclosure 

Sincerely, 

Stefan' 
Seni Assistant Regional Counsel 

~ EXHIBIT 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Ill 

1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 

By Facsimile and First Class Mail 
Kristin A. Boggs 
General CoWisel 
West Virginia Department of Environmental Protection 
60 l 57th Street SE 
Charleston, West Virginia 25304 

Dear Ms. Boggs: 

April 12, 2013 

I am writing to follow up your earlier correspondence with Jon M. Capacasa, the U.S. 
Environmental Protection Agency, Region Ill's (EPA) Water Protection Division Director, 
regarding West Virginia Senate Bill 615 (SB615), enacted in 2012, which amends and re-enacts 
Section 22-11-6 of the Code of West Virginia EPA is continuing its review to determine 
whether this legislation constitutes a revision of West Virginia's authorized National Pollutant 
Discharge Elimination System (NPDES) program. 

In 2012, the West Virginia Legislanrre enacted and the Governor signed·into law Senate 
Bill 615. Because it appeared that Senate Bill 615 might constitute a revision to West Virgi.nia's 
authorized NPDES program, Mr. Capacasa sent a letter to Scott Mandirola of the West Virginia 
Department of Environmental Protection's (WVDEP) Division of Water and Waste Management 
requesting that WVDEP provide an Attorney General' s statement setting forth how the 
legislation would be interpreted and implemented. Specifically, EPA requested a legal opinion 
on three issues: ( 1) whether the scope of the discharge authorization and shield provided by 
SB615 is intended to be co-extensive with or broader than that provided by 33 U.S.C. 
§ l 342(k); (2) how WVDEP interprets the phrase "shall be deemed compliance for purposes of 
both this artide aad sections 301, 302, 306, 307 and 403 of the federal Water Pollution Control 
Act," recognizing that state legislation may not alter the scope of federal law; and (3) the 
meaning and implementation of the phrase "Notwithstanding any rule or permit condition to the 
contrary,'' in light of the remainder ofSB615, specifically with reference to the phrase 
"compliance with a permit." · 

As WVDEP's chieflegal officer, you provided a response on August 9, 2012. In 
your letter, you stated that WVDEP views SB6 l 5 as "mirror[ing] federal law" and that 
the scope of the shield provided by SB615 "is intended to be co-extensive with the one 
provided by 33 U.S.C. § 1342(k)." You also expressed a view that WVDEP does not 
consider SB615 as constituting a revision to West Virginia's authorized NPDES program. 



While we appreciate the response provided, certrun:aspects of WVDEP's 
interpretation of SB 615 remain unclear. Accordingly, I am writing to confirm EPA's 
understanding as to how SB615 would be interpreted and implemented by WVDEP. 
Your lette.r invokes the title of the bill, which states that ''compliance with the ejjluent 
limits contained in a National Pollution [sic] Discharge Elimination system permit is 
deemed compliant with West Virginia's Water Pollution Control Act." (italics added). 
The text ofSB615, however, refers to "compliance with a permit." The terms "permit" 
and '"effluent limitations" have different regulatory definitions. EPA defines the term 
"permit" as covering not only the effluent limitations contained within an NPDES permit, 
but all terms and conditions contained within the penmt. See 40 C.F.R. §§ 122.2 
("Permit means an authorization ... to implement the requirements of this part and parts 
123 and 124."); 122.44 ("In addition to the conditions established under §123.43(a}, each 
NPDES permit shall include the following requirements when applicable" [including 
techno~ogy-based and water quality-based effluent limitations]) (italics added). 

EPA interprets your August 9, 2012 letter as a statement that WVDEP would view 
the text of the statute as controlling and would interpret the phrase ''compliance with a 
permit" in SB615 to refer to compliance with all permit tenns and conditions without 
limitation. If EPA has misinterpreted your letter, please let me know at your earliest 
convenience so that EPA can take any differing interpretation into consideration. 

Your August 9, 2012 letter also referred to potential conforming changes in West 
Virginia's Mining NPDES Rule (47 C.S.R. 30). EPA's regulations at 40 CFR Part 123 
establish the requirements for NPDES State Programs. Section 123.62 establishes 
procedures for the revision of authorized NPDES State Programs. Pursuant to Section 
123.62(a), a State may initiate a program revision and must keep EPA informed of any 
proposed modifications to its regulatory authority . Changes to West Virginia's-approved 
NPDES program become effective for Clean Water Act purposes only after EPA 
approval. See 40 C.F.R. § 123.62(b)(4). 

If you have any questions or would like to discuss this matter further, please feel 
free to contact me at (215) 814-2682. 

Sincerely~ 

3A:u(~~6 
Sfe~aD. Sharnet 
Senior Assistant Regional Counsel 


